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= G INSTRUCTION NOTES:

1. THE_LOCATION AND DEPTHS OF EXISTING UTILTIES SHOWN ARE APPROXMATE. THE CONTRACTOR SHALL BE
RESPONSIBLE FOR SCANNING THE AREA OF WORK TO IDENTIFY TO HIS OWN SATISFACTION THE EXTENT OF

UTILITIES PRESENT INCLUDING THE UTILITIES INDICATED TO BE PRESENT, THOSE NOT SHOWN, AND THOSE
SHOWN TO BE IN A DIFFERENT LOCATION.

2. PHYSICAL SITE FEATURES OUTSIDE THE AREA OF WORK OR THOSE FEATURES NOT RELEVANT TO THE WORK
BEING PERFORMED ARE NOT SHOWN FOR CLARITY.

3. ALL DISTURBED AREAS SHALL BE VEGETATED IN ACCORDANCE WITH THE PROJECT VEGETATION PLAN. SEE
DETAIL D, SHEET CG501.

4. COMPLETE ALL TRENCH SECTIONS IN ACCORDANCE WITH DETAIL C, SHEET CUS01.
5. GRADE EVENLY BETWEEN FINISH GRADE SPOT ELEVATIONS SHOWN.

SPECIFIC WORK MEMS—THIS SHEET:
VALVE AND VALVE BOX — SEE DETAIL A, SHEET CU501.
CLEANOUT — SEE DETAIL B, SHEET CUS01.

75+LF 1" PVC WATER SERVICE, MINIMUM 36" BURY. INSTALL TO WITHIN 5" OF BUILDING WALL.
SEE PLUMBING PLANS FOR CONTINUATION.

10£LF 4" PVC SEWER SERVICE @ 1.0% SLOPE. INSTALL TO WITHIN 5' OF BUILDING WALL.
SEE PLUMBING PLANS FOR CONTINUATION.

NEW SEPTIC SYSTEM — SEE DETAIL D, SHEET CUS501.
CONTRACTOR TO COORDINATE ALL REQUIRED INSPECTIONS WITH HEALTH DEPARTMENT.

[E] NEW WATER SERVICE AND WATER METER BY TOWN OF RIVER BEND.

25+LF 1" PVC WATER SERVICE, MINIMUM 36" BURY. INSTALL TO WITHIN 5" OF BUILDING WALL.
SEE PLUMBING PLANS FOR CONTINUATION. BID OPTION 001 WORK.
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IN THE COURT OF APPEALS OF NORTH CAROLINA
2022-NCCOA-210
No. COA21-192

Filed 5 April 2022

New Hanover County, No. 19-CVS-4028
DAVID SCHROEDER and PEGGY SCHROEDER, Plaintiffs,

V.

CITY OF WILMINGTON and CITY OF WILMINGTON BOARD OF ADJUSTMENT,
Defendants.

Appeal and cross-appeal from a judgment and stay entered 15 October 2020 by
Judge R. Kent Harrell in New Hanover County Superior Court. Heard in the Court

of Appeals 17 November 2021.

Nelson Mullins Riley & Scarborough, LLP, by John E. Branch, 111, and Andrew
D. Brown, and Institute for Justice, by Ari Bargil and Adam Griffin, for
Plaintiffs-Appellees/Cross-Appellants.

Poyner Spruill LLP, by N. Cosmo Zinkow and Robert E. Hagemann, and

Deputy City Attorney Meredith T. Everhart, for Defendant-Appellant/Cross-
Appellee City of Wilmington.

INMAN, Judge.

91 The North Carolina Constitution establishes the State as sovereign, and local
governments may exercise only those powers that our General Assembly “deem[s]
advisable” through legislative enactment. N.C. Const. art. VII, § 1. When a legal

question arises regarding the scope of a local government’s authority, it is the
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judiciary’s duty to interpret the enabling law and apply it in accordance with the
General Assembly’s intent. Occaneechi Band of Saponi Nation v. N.C. Comm’n of
Indian Affairs, 145 N.C. App. 649, 653, 551 S.E.2d 535, 538 (2001). And when a local
government enacts an ordinance asserting powers that exceed those granted by the
General Assembly, we are compelled to invalidate the unauthorized action. King v.
Town of Chapel Hill, 367 N.C. 400, 411, 758 S.E.2d 364, 373 (2014).

David and Peggy Schroeder (“Plaintiffs”). dispute the authority of the City of
Wilmington (“Wilmington”) to enact a zoning ordinance restricting short-term rentals
through a registration and lottery process. Plaintiffs presented several state law and
constitutional law rationales to the trial court. The trial court dismissed Plaintiffs’
constitutional challenges but agreed that the zoning ordinance was entirely invalid
based on a statute and its amended recodification precluding local governments from
“requir[ing] any owner or manager of rental property . . . to register rental property
with the local government.” N.C. Gen. Stat. § 160A-424(c) (2017), recodified as
amended at N.C. Gen. Stat. § 160D-1207(c) (2021).

The trial court stayed its judgment, and both parties appeal. Wilmington

challengeé the judgment and Plaintiffs challenge the dismissal of their constitutional
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claims and the entry of a stay.!

After careful review, we affirm the trial court’s judgment that the registration
and lottery provisions of Wilmington’s ordinance are invalid under Section 160D-
1207(c) of our General Statutes. But we reverse the portion of the judgment striking
provisions of the Wilmington ordinance that are not prohibited by statute and are
severable from the invalid provisions. Because our holding renders moot Plaintiffs’

constitutional challenges to the ordinance, we do not reach Plaintiffs’ cross-appeal.

I. FACTUAL AND PROCEDURAL HISTORY

The record below and our General Statutes disclose the following:

A. The General Assembly Restricts Permitting, Permission, and
Registration Requirements for Residential Rentals

In 2011, the General Assembly enacted a statute prohibiting cities from
penalizing or restraining the rental of residential real property absent “reasonable
cause.” 2011 N.C. Sess. Laws 1034, 1034, ch. 281. That statute, Section 160A-424(c),2
prohibited cities from “requir[ing] any owner or manager of rental property to obtain

any permit or permission from the city to lease or rent.” N.C. Gen. Stat. § 160A-424(c)

1 Plaintiffs moved this Court to dissolve the stay by separate motion, and we denied
that motion by order entered 20 April 2021. Because Plaintiffs concede that we have already
decided this issue against them and they advance their arguments strictly for preservation
purposes, we do not revisit that issue in this opinion.

2 Qur General Statutes are organized by subject matter into chapters, which may be
further subdivided into subchapters, articles, parts, or subparts. A “Section” is the text of
the law itself, and sections are placed within the chapters and their various subdivisions.
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(2011). The statute provided an exception allowing cities to “levy a fee for residential
rental property registration under subsection (c)” if the rental units in question had
a sufficient number of local ordinance violations or were hotspots for criminality. Id.
§ 160A-424(d) (emphasis added). Subsection (d) further allowed cities “that charge[d]
registration fees for all residential rental properties as of June 1, 2011” to continue
to do so according to a specific fee schedule. Id.

As the land development statutes were codified at the time Section 160A-424(c)
was originally enacted, municipal land development regulatory powers were found in
Article 19, “Planning and Regulation of Development,” of Chapter 160A, “Cities and
Towns.” County land development regulatory powers were located in Article 18,
“Planning and Regulation of Development,” in Chapter 153A, “Counties.” Thus, the
statutes authorizing local governments to regulate land uses were codified in two
separate chapters, depending on the body politic. Section 160A-424(c), as a statute
governing municipalities, was located in Part 5, “Building Inspection,” of Article 19
in Chapter 160A. Organizationally, this placed Section 160A-424(c) apart from our
municipal zoning laws, which were located in Part 3, “Zoning,” of Article 19 in
Chapter 160A.

In 2017, the General Assembly added language to Section 160A-424(c) to bar
cities from “requir[ing] any owner or manager of rental property to obtain any permit

or permission . . . to lease or rent . . . or to register rental property with the city.” N.C.
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Gen. Stat. § 160A-424(c) (2017) (emphasis added). The statute continued the
exceptions for properties that repeatedly violated building codes or were sites of
substantial criminal activity. Id. The amended statute repealed the subsection that
allowed the uniform rental registration programs predating June 2011 to continue,
ending the authorization of those programs. Id. § 160A-424(d).

B. Wilmington Regulates Short-Term Rentals Through Registration

Against this statutory backdrop, Wilmington sought to protect its
neighborhoods and housing market from the impact of widespread short-term
rentals. Wilmington’s City Council identified concerns including “undue
commercialization and disruption to the prirﬁary and overarching purpose of a
neighborhood being first and foremost a residential community, where people
actually live,” and the possibility that “inordinate reductions in the supply of housing
available for standard rentals for the citizens of Wilmington could have a
destabilizing effect on housing affordability.” These concerns led Wilmington to enact
a zoning ordinance (thé “Ordinance”) in January 2019 regulating short-term rentals
within city limits in an effort to balance their negative effects against the benefits of
a “properly regulated” short-term rental market—fincluding “assisting property
owners to keeb properties in good repair, which, in turn, stabilizes home ownership,
maintains property values, and strengthens the economy of the City.”

The Ordinance restricted short-term rentals to specific zoning districts,
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required at least 400 feet of separation between short-term rentals, and capped the
total percentage of short-term rentals at two percent of residential parcels within
Wilmington’s 1945 Corporate Limits and two percent of residential parcels outside
the same. To implement the separation and cap requirements, the Ordinance
required short-term rental operators to register their properties. Initial registratiqns
were to be doled out in conformity with the separation and cap requirements by
lottery. Registrations would terminate if not renewed annually, upon transfer of the
subject property, or for violations of law, and registrations filed after the initial
lottery would be received and processed on a first-come, first-served basis. Existing
short-term rental operators who failed to obtain a registration by lottery were
required to cease short-term rentals by the end of a one-year amortization period.
Other sections of the Ordinance imposed health, safety, and similar requirements,
such as requiring short-term rental operators to conspicuously post the dates for
garbage collection and the non-emergency telephone number for the Wilmington
Police Department.

C. Plaintiffs’ Challenge

Plaintiffs own a townhome in the Lions Gate community of Wilmington, which
they used as a short-term rental without any reported problems prior to the
enactment of the Ordinance. After the Ordinance was passed, Plaintiffs registered

their property but lost in the initial lottery, as another property within 400 feet of
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their townhouse drew a lower lottery number. Plaintiffs appealed to the Wilmington
Board of Adjustment, which upheld Wilmington’s denial of registration.

With no other administrative avenues available to them, Plaintiffs filed a
declaratory judgment action in October 2019 to challenge the validity of the
Ordinance, alleging it violated Section 160A-424(c)’s prohibition against ordinances
“that would require any owner or manager of rental property to obtain any permit or
permission from the city to lease or rent residential real property or to register rental
property with the city.”3

D. The General Assembly Reorganizes and Recodifies Local Land Use
Regulatory Statutes

In July 2019, shortly before Plaintiffs filed suit, the General Assembly
amended and recodified statutes concerning local government regulation of short-
term rentals, including Section 160A-424(c). On 1 July 2019, the General Assembly
enacted Session Law 2019-73 to explicitly place vacation rentals under the ambit of
Section 160A-424. 2019 N.C. Sess. Laws 300, 300, ch. 73, § 1. Ten days later, the

General Assembly amended and recodified Section 160A-424 as part of a session law

3 Plaintiffs also brought several facial and as-applied challenges to the Ordinance
under the North Carolina Constitution and have cross-appealed the later dismissal of those
claims to this Court. Because we hold that the allegedly unconstitutional portions of the
Ordinance are preempted on statutory grounds, we dismiss as moot Plaintiffs’ cross-appeal
arguing the unconstitutionality of the Ordinance. Chavez v. McFadden, 374 N.C. 458, 467,
843 S.E.2d 139, 147 (2020).
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captioned, “An Act to Clarify, Consolidate, and Reorganize the Land-Use Regulatory
Laws of the State.” 2019 N.C. Sess. Laws 424, 424, ch. 111 (hereinafter “the Act;’).
Part IT of the Act—which contains the recodification of Section 160A-424—is titled
“Provisions to Reorganize, Consolidate, Modernize, and Clarify Statutes Regarding
Local Planning and Development Regulation.” Id. at 439, ch. 111.

114 Part II of the Act at issue in this case provides:

. . . The intent of the General Assembly by enactment of
Part II of this act is to collect and organize existing statutes
regarding local planning and development into a single
Chapter of the General Statues and to consolidate the
statutes affecting cities and counties.

. . . The intent of the General Assembly by enactment of
Part II of this act is to neither eliminate, diminish, enlarge,
nor expand the authority of local governments to exact
land, construction, or money as part of the development
approval process or otherwise materially alter the scope of
local authority to regulate development . . ..

Id. at 439, ch. 111, §§ 2.1.(e)—(f). Part II relocated the previously scattered patchwork
of planning and development statutes into a single new chapter, Chapter 160D. Id.
at 439, ch. 111, § 2.4. The Act also expressly provides that “Part II of this act clarifies
and restates the intent of existing law and applies to ordinances adopted before, on,
and after the effective date.” Id. at 547, ch. 111, § 3.2. As an express clarifying
amendment of declared retroactive effect, the Act’s recodification retroactively

applied to Wilmington’s Ordinance.



116

SCHROEDER V. CITY OF WILMINGTON
2022-NCCOA-210

Opinion of the Court

The new Chapter 160D is organized into 14 Articles. Chapter 160D maintains
the structural separation between zoning and building code inspection that existed
in the previous codification of our land regulation statutes. Zoning is now found in
Article 7, “Zoning Regulation,” N.C. Gen. Stat. §§ 160D-701, et seq.; building code
enforcement in Article 11, “Building Code Enforcement,” id. §§ 160D-1101, et seq.;
and minimum housing standards in Article 12, “Minimum Housing Codes.” Id. §§
160D-1201, et seq. The Act recodified Section 160A-424 as Section 160D-1207, placing
it among the minimum housing standard statutes in Article 12.4 Id. §§ 160D-1201,
et seq.

The General Assembly also modified the language regarding the prohibitions
against permitting, permissions, and registrations applicable to residential rentals.
The new statute, with additions marked in bold and deletions struck through, now
reads:

In no event may a eity local government do any of the
following: (i) adopt or enforce any ordinance that would
require any owner or manager of rental property to obtain
any permit or permission under Article 11 or Article 12
of this Chapter from the eity local government to lease

or rent residential real property or to register rental
property with the eits local government.

4 The sections in Chapter 160D are generally numbered sequentially according to their
placement in the Chapter. The amended statutory language at issue here is found in the
seventh section of Article 12 in Chapter 160D, hence Section 160D-1207.

9
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Compare N.C. Gen. Stat. § 160A-424(c) (2017), with N.C. Gen. Stat. § 160D-1207(c)
(2021).

E. The Trial Court Concludes the Ordinance Is Preempted by Statute

Wilmington moved to dismiss Plaintiffs’ complaint. The trial court dismissed
Plaintiffs’ constitutional claims by order entered 11 March 2020. Wilmington then
filed its answer and moved for summary judgment in its favor, while Plaintiffs moved
to amend their complaint to explicitly address, among other things, the changes to
and recodification of Section 160A-424(c) as Section 160D-1207(c). The trial court
denied this motion by order entered on 3 September 2020, and on 15 September 2020,
the trial court granted summafy judgment to Plaintiffs, declaring the entirety of the
Ordinance void based on the conclusion that Section 160A-424(c) and its revised
codification at Section 160D-1207(c) unambiguously prohibited Wilmington’s short-
term rental registration scheme.

Wilmington moved for a stay of the trial court’s judgment shortly after entry.
The trial court granted that motion as to all parties except Plaintiffs who, by statute,
enjoyed a stay of the Ordinance’s enforcement against them during litigation. The
trial court’s ruling on summary judgment and the entry of the stay were then
consolidated into a final judgment entered 15 October 2020, and both parties filed

timely notices of appeal.

|0
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II. ANALYSIS

This appeal requires us to resolve three competing interpretations and
applications of Sections 160A-424(c) and its successor statute 160D-1207(c): by the
trial court, by Plaintiffs, and by Wilmington. Section 160A-424(c) prohibited
Wilmington from enacting an ordinance that required a short-term rental operator
“to obtain any permit or permission from the city to lease or rent . . . or to register
rental property with the city.” N.C. Gen. Stat. § 160A-424(c). When it recodified the
statute as Section 160D-1207(c), the legislature added nine words that have spawned
the differing interpretations before us, prohibiting Wilmington from requiring short-
term rental operators “to obtain any permit or permission under Article 11 or
Article 12 of this Chapter . . . to lease or rent . . . or to register rental property.”
N.C. Gen. Stat. § 160D-1207 (emphasis added).5

The trial court concluded that Section 160D-1207(c) prohibits Wilmington from
requiring: (1) permits and permissions to rent under Articles 11 and 12; and (2) all
registrations of rental property. Plaintiffs construe the new language to prohibit (1)
all permits to lease or rent; (2) permissions to rent under Articles 11 and 12; and (3)
all registrations of rental property as a condition to rent. Wilmington advocates a

third reading, contending the added cross-reference to Articles 11 and 12 modifies the

5 Section 160D-1207 includes several specific exceptions that are not at issue in this
case, so we do not address them.

H
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» (K«

scope of “permits,” “permissions,” and registrations, so that local governments are
authorized to use their zoning powers—found in Article 7—to implement registration
schemes on‘ short-term rentals.

After reviewing the language of the statutes, we hold that Wilmington’s
registration requirements for rentals, and those provisions of the ordinance
inseparable from them, are prohibited by state statute and therefore invalid, and we
affirm the trial court’s judgment in this respect. However, because several of the
Ordinance’s provisions are severable from the invalid registration provisions, we
reverse the trial court’s judgment in part and remand for entry of a judgment that
invalidates the registration requirement and those provisions insevarable from it, but

leaves the severable sections, described below, intact.

A. Standard of Review

We review the trial court’s entry of summary judgment de novo. JVC Enters.,
LLC v. City of Concord, 376 N.C. 782, 2021-NCSC-14, Y8. Summary judgment is
proper when there are no genuine issues of material fact and judgment in favor of a
party is appropriate as a matter of law. Id. The same de novo standard applies to

questions of statutory interpretation. Id.

|



1123

9 24

SCHROEDER V. CITY OF WILMINGTON
2022-NCCOA-210

Opinion of the Court

B. Section 160A-424(c) Unambiguously Prohibited Wilmington’s
Registration Ordinance

When the Ordinance was first enacted, Section 160A-424(c) generally
precluded cities from “requir[ing] any owner or manager of rental property . . . to
obtain any permit or permission . . . to lease or rent residential real property or to
register rental property with the city.” N.C. Gen. Stat. § 160A-424(c) (2017). Thus,
the statute prohibited two categories of regulation: (1) permits or permissions to lease
or rent; and (2) registrations of rental property. The statutory language is in no way
ambiguous, so it must be afforded its plain effect without reference to canons of
statutory interpretation. See, e.g., Jeffries v. Cnty. of Harnett, 2569 N.C. App. 473,
488, 817 S.E.2d 36, 48 (2018) (‘[W]hen the language of a statute is clear and
unambiguous, there is no room for judicial construction and the courts must give it
its plain and definite meaning.” (citation and quotation marks omitted)). The
Ordinance is prohibited by the statute’s straightforward language to the extent it
requires Plaintiffs “to register rental property with the city.” N.C. Gen. Stat. § 160A-
424(c).

Wilmington asserts that Section 160A-424(c) was only intended to limit
registration requirements in the context of building code inspections—not zoning—
by pointing out that it was included in a part of our General Statutes that, per its

title, related to municipal building inspections. But, because Section 160A-424(c) is

5
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unambiguous, our analysis begins and ends with the plain meaning of the text, and
we need not consult its placement in a building inspection statute to discern the
legislature’s intent. Appeal of Forsyth County, 285 N.C. 64, 71, 203 S.E.2d 51, 55
(1974) (“The law is clear that captions of a statute cannot control when the text is
clear.” (citation omitted)); First Bank v. S&R Grandview, L.L.C., 232 N.C. App. 544,
551, 755 S.E.2d 393, 397 (2014) (noting that “the placement of a statute within an act
is less probative of legislative intent than the plain language of the statute itself’ and
holding the placement of a plain and unambiguous statute had no bearing on the
interpretation of its plain language). But see Ray v. N.C. Dept. of Transp., 366 N.C.
1, 8, 727 S.E.2d 675, 681 (2012) (observing that “even when the language of a statute
is plain, the title of an act should be considered in ascertaining the intent of the
legislature” where there was no question as to the plain meaning of a statutory
amendment but only whether the amendment was intended to apply retroactively or
prospectively) (citation and quotation marks omitted)).

C. Recodification as Section 160D-1207(c) Did Not Alter the Restriction
Against Registrations

Our review of Section 160D-1207(c), in context with the rest of Chapter 160D
and together with Section 160A-424(c)’s prior unambiguous language, leads us to hold
that the registration provisions of the Ordinance are invalid. We hold that Section

160D-1207(c) continues to impose a disjunctive list of two prohibitions, restricting

1
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local governments from:

requir[ing] any owner or manager of rental property [1] to

obtain any permit or permission under Article 11 or Article

12 of this Chapter from the local government to lease or

rent residential real property or [2] to register rental

property with the local government. . . .
N.C. Gen. Stat. § 160D-1207(c). The Ordinance’s registration provisions thus remain
preempted by statute.

This reading of Section 160D-1207(c) avoids any violence to the statutory
language and structure. It also continues to treat “permit or permission . . . to lease
or rent” as a single category of prohibited regulatory action separate from
“registrations”—just as was demanded by the unambiguous language of its
predecessor statute, Section 160A-424(c).

Treating “permit or permission” of a like kind and as a single categorical
phrase also accords with the construction of Chapter 160D itself. Article 11’s statutes
explicitly refer to “permits” and other approval mechanisms. Except for the
prohibition against permits at issue here, Article 12’s statutes do not expressly refer
to “permits,” but they do contemplate other forms of governmental approvals, i.e.,
permissions. Compare N.C. Gen. Stat. §§ 160D-1101, et seq. (providing for building
code enforcement powers through the issuance of building permits and other forms of

written approvals for work), with N.C. Gen. Stat. §§ 160D-1201, et seq. (allowing for

adoption and enforcement of minimum housing code ordinances without specifically

15
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referencing permitting).¢ Thus, applying the statutory cross-reference to both
“permit or permission” and treating them together results in a general prohibition
against requiring government approval to lease or rent, however required under
Articles 11 or 12, that aligns with the structure of those Articles. See, e.g., Elec.
Supply Co. of Durham, Inc. v. Swain Elec. Co., 328 N.C. 651, 656, 403 S.E.2d 291,
294 (1991) (“[W]e are guided by the structure of the statute and certain canons of
statutory construction.” (citations omitted)).

We acknowledge that this reading appears, in some sense, to conflict with the
provisions of Chapter 160D’s enabling session law that express an intention to clarify,
rather than change, the law. But every interpretation before this Court results in
some substantive alteration, as each imposes some restriction where the prior
unambiguous language of Section 160A-424(c) contained none.” In this circumstance,
we must attempt to construe the provisions of Chapter 160D’s enabling session law

together, and “harmonize such statutes, if possible, and give effect to each.” Town of

6 For example, Section 160D-1112 in Article 11 provides that post-permit changes to
construction are only allowed if they “are clearly permissible under the State Building Code”
or are made pursuant to “specific written approval of the proposed changes . . . [by] the
inspection department.” N.C. Gen. Stat. § 160D-1112 (2021). Article 12, meanwhile, allows
a local administrative tribunal to close dwellings unfit for human habitation by order—rather
than permit—until repairs are completed and habitation may resume. N.C. Gen. Stat. §
160D-1203(3)(a) (2021).

7 Ironically, the “clarifying” changes in Section 160D-1207 have now rendered the
statute ambiguous. See Winkler v. N.C. State Bd. of Plumbing, Heating & Fire Sprinkler
Contractors, 374 N.C. 726, 730, 843 S.E.2d 206, 211 (2020) (holding a statute was ambiguous
where “the provision at issue is equally unsusceptible of each proposed interpretation”).

[
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Blowing Rock v. Gregorie, 243 N.C. 364, 371, 90 S.E.2d 898, 904 (1956).

Our reading of Section 160D-1207(c) seeks to harmonize the clarifying intent
of the legislature with the imposition of a new limitation on local government
authority to the extent possible. It aligns with and continues the clear original
legislative intent, previously expressed in Section 160A-424(c), to provide two
disjunctive restrictions: (1) prohibiting permits and permissions to lease or rent (now
clarified as permits or permissions pursuant to Articles 11 or 12), and (2) prohibiting
registrations of rental properties. In other words, Section 160A-424(c)
unambiguously restricted permits or permissions to the same and equal extent, and
our reading of Section 160D-1207(c) continues to treat them identically. Similarly,
Section 160A-424(c) treated the restriction against permits and permissions
separately from the prohibition against registrations, and our interpretation of
Section 160D-1207(c) maintains this division, as we do not apply the statutory cross-
reference to Articles 11 and 12 inserted into the clause restricting permits and
permissions as applying to registrations. As discussed below, neither interpretation
of Section 160D-1207(c) suggested by the parties allows for this same symmetry when
compared to the original, unambiguous language contained in Section 160A-424(c).

In sum, we hold that the General Assembly enacted Section 160D-1207(c) to
clarify that the restriction against permits or permissions to lease or rent originally

found in Section 160A-424(c) applied only to the government approvals now found in

7
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Articles 11 and 12. The language added in Section 160D-1207(c) does not suggest
that the legislature intended to modify the structure of the previous unambiguous
statute precluding registrations generally, nor does it suggest treating
“permission[s] . ..to lease or rent’ as a separate category of prohibition from
“permit[s] . .. to lease or rent.” We agree with the trial court’s interpretation of
Section 160D-1207(c) as prohibiting local governments from requiring a short-term
rental owner to obtain a permit to rent under Articles 11 or 12, a permission to rent
under the same Articles, or to register the property as a rental with the government.8
The provisions of Wilmington’s Ordinance requiring such a registration—as well as
any provisions that are inseverable from that initial registration requirement—are
preempted by Section 160D-1207(c) and its unambiguous predecessor Section 160A-

424(c).9

8 We do not interpret Sections 160A-424(c) or 160D-1207(c) as exempting rental
properties from all zoning or permitting requirements; as Plaintiffs conceded at oral
argument, even their reading would not preclude Wilmington from zoning or requiring
Plaintiffs to obtain a building permit to construct an addition to their property. Our reading
does not prohibit these actions either and only limits “permit[s] . . . under Article 11 or Article
12 ... to lease or rent.” N.C. Gen. Stat. § 160D-1207(c) (emphasis added).

9 Wilmington asserts that our interpretation would allow it to replace “register” with
“permit” in the Ordinance and reenact it under Article 7 without violating Section 160D-
1207(c). But such a hypothetical ordinance is not before us today and would be open to legal
challenges asserting that the statute’s language should be applied to reach any “permit” that
is, in all practical effect, a registration otherwise barred by the statute. Cf. Mazda Motors of
America, Inc. v. Southwestern Motors, Inc., 296 N.C. 357, 361, 250 S.E.2d 250, 253 (1979)
(“ ‘[W]here a literal interpretation of the language of a statute will lead to absurd results, or
contravene the manifest purpose of the Legislature, as otherwise expressed, the reason and

| 8
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D. The Parties’ Preferred Interpretations Fail

In adopting the trial court’s interpretation of Section 160D-1207(c), we reject
the competing interpretations proposed by the parties.

Plaintiffs’ proposed interpretation of the statute would rework the language
and punctuation of the statute in the following manner, reflected in bold, to provide
that local governments are prohibited from:

requir[ing] any owner or manager of rental property[:] [1]
to obtain any permit [from the local government to
lease or rent residential real property;] or [2] [to
obtain] permission under Article 11 or Article 12 of this
Chapter from the local government to lease or rent
residential real property[;]] or [3] to register rental
property with the local government [to lease or rent
residential real property]. . ..
N.C. Gen. Stat. § 160D-1207(c).

Plaintiffs’ proffered interpretation—which they contend is the only

unambiguous reading—requires a substantial revision of the statutory language;

truly unambiguous statutes require no modification to be given their plain effect. See

In re Banks, 295 N.C. 236, 239, 244 S.E.2d 386, 388-89 (1978) (“When the language

purpose of the law shall control and the strict letter thereof shall be disregarded.”” (quoting
State v. Barksdale, 181 N.C. 621, 625 107 S.E. 505, 507 (1921))). Because Wilmington’s
hypothetical ordinance is not before us, we decline to resolve whether such an ordinance
would be preempted by Section 160D-1207(c). See Chavez, 374 N.C. at 467, 843 S.E.2d at
147 (noting our appellate courts do not “ ‘determine matters purely speculative, enter
anticipatory judgments, declare social status, deal with theoretical problems, give advisory
opinions, answer moot questions, adjudicate academic matters, provide for contingencies
which may hereafter arise, or give abstract opinions’ ” (citation omitted)).

[
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of a statute is clear and unambiguous, . . . the courts must give the statute its plain
and definite meaning, and are without power to interpolate, or superimpose,
provisions and limitations not contained therein.”); Lunsford v. Mills, 367 N.C. 618,
623, 766 S.E.2d 297, 301 (2014) (noting that, in applying an unambiguous statute, “it
is our duty to give effect to the words actually used in a statute and not to delete
words used or to insert words not used”). And Plaintiffs offer no rule of grammar or
construction that would allow us to transpose the modifier “to lease or rent” to the
later restriction on registrations. Plaintiffs acknowledge that the prohibition on
registration “follows in a completely separate clause” from “permit[s] or
permission[s] . . . to lease or rent.”

Plaintiffs argue that “it is impossible to conceive of a permitting scheme that
did not also in some sense require registration. . . . [A] bar on registrations would
sweep up practically any permitting scheme.” But if this is true, Plaintiffs’ reading
of the statute would render its provisions redundant: the legislature would not need
to prohibit permits to lease or rent and registrations to lease or rent separately if a
ban on the latter encompassed the former. See State v. Morgan, 372 N.C. 609, 614,
831 S.E.2d 254, 258 (2019) (“We are further guided in our decision by the canon of

statutory construction that a statute may not be interpreted in a manner which would
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render any of its words superfluous.” (citation and quotation marks omitted)).’ And,
because this interpretation presumes the legislature intended to create three
categories of restrictions—(1) permits, (2) permissions under Articles 11 or 12, and
(3) registrations—when the unambiguous language of Section 160A-424(c) only
imposed two—(1) permits or permissions, and (2) registrations—we decline to adopt
it as the “clarified” meaning of Section 160A-424(c).

We also disagree with Wilmington’s argument that the statutory cross-
references added to Section 160D-1207(c) limit the general prohibition against
registrations originally found in Section 160A-424(c). Under that reading, Section
160D-1207(c) prohibits local governments from:

requir[ing] . . . any permit or permission under Article 11
or Article 12 . .. from the local government[:] [1] to lease or

rent residential real property or[;] [2] to register rental
property with the local government.

10 Qur reading of the statute does not result in this redundancy. By prohibiting
“permit[s] or permission[s] under Article 11 or Article 12 of this Chapter . . . to lease or rent”
together, the General Assembly identified what permits it intended to curtail in Section
160D-1207(c). The registration prohibition is then read in context not to encompass all
permits, but instead to prohibit any ordinance that requires the landowner to register as a
residential rental with the government under any article and however imposed. See City of
Asheuville v. Frost, 370 N.C. 590, 592, 811 S.E.2d 560, 562 (2018) (“In interpreting a statute,
a court must consider the statute as a whole and determine its meaning by reading it in its
proper context and giving its words their ordinary meaning.”). Cf. Jeffries, 259 N.C. App. at
493, 817 S.E.2d at 50 (“The interpretative canon of noscitur a sociis instructs that ‘associated
words explain and limit each other’ and an ambiguous or vague term ‘may be made clear and
specific by considering the company in which it is found, and the meaning of the terms which
are associated with it.” (citation omitted)).

2



q 36

SCHROEDER V. CITY OF WILMINGTON
2022-NCCOA-210

Opinion of the Court

Thus, Wilmington asserts that Sections 160A-424(c) and 160D-1207(c) prohibit,
among other things, “permission[s]. . . to register” under Articles 11 and 12. But
Wilmington’s able counsel conceded in oral argument that no statute in Article 11 or
12—or anywhere else in the General Statutes—references a “permission to register”
scheme.

Counsel for Wilmington offered a singular example of a “permission to register”
regime, contending a city could restrict short-term rentals to certain zoning districts
and then require short-term rental operators to register. In such a circumstance,
only those in the proper zoning district would have “permission to register” as a short-
term rental.ll But this example—the only one put forward by Wilmington—is self-
defeating: if “permission to register” only arises through the exercise of a local
government’s Article 7 zoning powers, there would be no need for the General
Assembly to prohibit “permission to register” under Articles 11 and 12. We will not
read the statute as prohibiting something that does not appear to exist. Such a
reading runs counter to the mandate that “a statute must be construed, if possible,
to give meaning and effect to all of its provisions.” HCA Crossroads Residential Ctrs.

v. N.C. Dept. of Human Res., 327 N.C. 573, 578, 398 S.E.2d 466, 470 (1990). See also

11 Even this example does not align with the statute when its words are given their
common and ordinary meaning, as a zoning ordinance allowing for certain uses in a district
would not put any positive burden on the landowner “to obtain . . . permission” to engage in
those uses.

I
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Estate of Jacobs v. State, 242 N.C. App. 396, 402, 775 S.E.2d 873, 877 (2015)
(declining to adopt an interpretation rendering a statute’s provisions “superfluous or
nonsensical”).

E. The Trial Court Erred in Invalidating the Entire Ordinance

Though we hold that the trial court correctly concluded that the Ordinance is
invalid to the extent that it is preempted by Section 160D-1207(c), we disagree that
the entirety of the Ordinance fails as a result.

Section 14 of the Ordinance states, “if any . . . portion of this ordinance is for
any reason held invalid or unconstitutional by any court of competent jurisdiction,
such portion shall be deemed severable and such holding shall not affect the validity
of the remaining portions thereof.” We will give effect to this clause to preserve any
provisions that are “not so interrelated or mutually dependent” on the invalid
registration requirements that their enforcement “could not be done without
reference to the offending part.” Fulton Corp. v. Faulkner, 345 N.C. 419, 422, 481
S.E.2d 8, 9 (1997). Non-offending sections of the Ordinance that are “complete in
[themselves] and capable of enforcement” will remain in effect. Id. Stated differently,
“[w]e will sever a provision of an otherwise valid ordinance when the enacting body
would have passed the ordinance absent the offending portion.” King, 367 N.C. at
410, 758 S.E.2d at 372 (citation omitted).

Several provisions of the Ordinance are so intertwined with the invalid

>
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registration requirement that they are likewise preempted by Section 160D-1207(c),
namely: (1) the cap and distance requirements and their predicate registration
provisions, i.e., the entirety of Secs. 18-331.2 and 18-331.4;12 (2) the proof of shared
parking or parking space rental and the submission of all shared parking agreements
to the city attorney for approval prior to registration, as found in Sec. 18-331.5; (3)
the registration termination provisions, i.e, the entirety of Secs. 18-331.8-.9 and .13;
(4) the requirement that a registration number be posted in a short-term rental, as
found in Sec. 18-331.14(d); (5) Sec. 18-331.7’s limited application to “registered” uses
only; and (6) the amortization of short-term rentals without a registration, i.e., the
entirety of Sec. 18-331.17.

The remainder of the Ordinance does not require registration to be enforceable
and gives effect to Wilmington’s intent in enacting the Ordinance. For example, the
requirement that each short-term rental operator provide one off-street parking space
per bedroom does not require registration to be effective or enforceable; a customer
may rent a short-term rental assuming compliance with this provision and inform
Wilmington of a wviolation should parking prove inadequate. Similarly, the

prohibition against cooking in bedrooms or the requirement that operators

12 To avoid possible confusion, our citations refer to Section 18-331 of Chapter 18,
Article 6 of Wilmington’s Land Development Code, as amended by the Ordinance and set
forth in the record on appeal.

>
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conspicuously post the non-emergency telephone number for the Wilmington Police
Department are not grounded in any registry.

We hold that the following provisions of the ordinance are not preempted by
Section 160D-1207(c) and remain in effect: (1) the restriction of whole-house lodging
to certain zoning districts, i.e., the entirety of Sec. 18-331.1; (2) the requirement that
there be at least one off-street parking space per bedroom, whether on-site or off-site
through shared parking or parking space rental agreements, i.e., the remaining
portions of Sec. 18-331.5 not held preempted above; (3) the prohibition against
variances by the board of adjustment in Sec. 18-331.6; (4) requirements that short-
term operators comply with all applicable laws, disallow events and large gatherings,
maintain adequate insurance, keep adequate records, ensure refuse is appropriately
stored and collected, refrain from preparing and serving food, and prohibit cooking in
individual bedrooms i.e., the entirety of Secs. 18-331.10-.12. and .15-.16;13 (5) the
requirement that certain information unrelated to registration be posted in the

rental, i.e., Secs. 18-331.14(a)-(c) and (e); and (6) any provisions of the Ordinance not

13 Several of these provisions refer to “property owners registering a whole-house
lodging” or “[r]egistrants,” but it is clear from their context that they are intended to apply
uniformly to all short-term rentals. Because “it is apparent that the legislative body, had it
known of the invalidity of the [registration] portion, would have enacted the remainder
alone,” Jackson v. Guilford Cnty. Bd. of Adjust., 275 N.C. 155, 168, 166 S.E.2d 78, 87 (1969),
we hold these provisions remain valid despite the use of the words “registering” and
“registrants.”

25
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otherwise held preempted above.

II1. CONCLUSION

For the foregoing reasons, we hold that the trial court correctly interpreted
Sections 160A-424(c) and 160D-1207(c) in concluding that the short-term rental
registration regime enacted by Wilmington was preempted by those statutes. We
also hold, however, that portions of the Ordinance, as identified above, are severable
from the invalid registration provisions and remain operative. We therefore affirm
the trial court’s judgment in part, reverse the portion of the judgment declaring the
entirety of the Ordinance invalid, and remand for entry of a judgment consistent with
our holdings. Plaintiffs’ cross-appeal is dismissed as moot.

AFFIRMED IN PART, REVERSED IN PART, AND REMANDED; CROSS-
APPEAL DISMISSED.

Judges ZACHARY and CARPENTER concur.

26
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The North Carolina Court of Appeals ruled in Schroeder v. City of Wilmington that state law prohibits a
registration requirement for short-term rentals, but the court also ruled that state law allows for general zoning
and development standards for short-term rentals. What does that mean for specific local ordinances, exactly? As

always, the devil is in the details. This blog digs into those details.

The Wilmington Ordinance

The City of Wilmington adopted an ordinance regulating short-term rentals. Among other thiﬁgs the ordinance
established a 400-foot separation between short-term rentals and set a cap on the total number of short-term
rentals (two percent of residential properties). In order to enforce the new ordinance the city required registration
of short-term rentals and held a lottery for the initial registration. The ordinance had a one-year amortization
period for existing operators to cease operations if they were not awarded a registration through the lottery
process.

Beyond the registration requirements, the ordinance included operational and safety requirements for any short-
term rental. The ordinance limited short-term rentals to certain zoning districts, required safety information to be
posted in the rental unit (nonemergency police number and days for trash pick-up), prohibited cooking in
bedrooms, and required parking.

The plaintiffs operated a short-term rental prior to the ordinance, did not obtain a permit through the initial lottery,

and challenged the ordinance on statutory and constitutional grounds.

Statutory Limitson IPR Programs
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A central issue for the challenge was this: What is the scope of the statutory limits of permits, permissions, and
registrations for rental residential property? Does state law preempt the registration program and other elements
of the Wilmington short-term rental ordinance? The answer to this question depends on the interpretation of the
state law relating to housing code inspections, permits, and registration (IPR) programs.

Dating back to 2011 the North Carolina Generai Assembly established and revised limits on local government
IPR programs. Originally codified at G.S. 160A-424 and G.S. 153A-364, these statutes prohibit periodic
inspections of residential rental properties except for certain limited situations. The statutes also limit fees,
permits, and registration requirements for residential rental properties. The details of IPR programs and the

statutory limits are discussed more fully in this bulletin from Tyler Mulligan on Residential Rental Property

In 2019 the General Assembly amended G.S. 42A-3 to make clear that the limits on IPR programs do apply to
properties subject to the Vacation Rental Act. Many (perhaps all) short-term rental properties fall under the
Vacation Rental Act, so that legislatioh applied the statutory limits on IPR programs to short-term rentals. That
legislative change is discussed more fully on page 14 of this legislative bulletin. The initial legislation for IPR
programs was focused on conventional landlord-tenant housing scenarios and related to habitability, problem
properties, and inspections authority. Some of the current interpretative challenges arise from applying a statute
written for one scenario—rental for long-term residential use—to a different scenario—rental of a residential
structure for transient occupancy. .

Additionally, in 2019, the General Assembly adopted Session Law 2019-111 to revise and update the statutes
relating to local planning and development. The old statutes were collected as a new Chapter 160D. The

provisions on IPR programs were relocated to G.S. 160D-1207. That section was situated in Article 12 —
Minimum Housing Codes. The statutory language was amended to emphasize the relation to Article 11 — |
Building Code Enforcement and Article 12 — Minimum Housing Codes.

The key statutory language now states that local governments may not “require any owner or manager of rental
property to obtain any permit or permission under Article 11 or Article 12 . . . to lease or rent residential real

property or to register rental property with the local government.”

Court Decision

With that statutory context and legislative history as backdrop, property owners brought a legal challenge against
the Wilmington short-term rental ordinance. The central question that the courts addressed is the question of the
scope of the limits for IPR programs. With regard to short-term rental ordinances, does the statute preempt local
governments from imposing a registration requirement? Or permit requirement? Or any restriction at all?

The Superior Court ruled that the statutes prohibited Wilmington’s registration requirement for short-term rentals.

The court struck down not just the registration requirement, but the entire short-term rental ordinance.
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The North Carolina Court of Appeals took up the case in Schroeder v. City of Wilmington, 2022 NCCOA 210

(COA21-192). As discussed more below, the court interpreted the limits on permits to apply narrowly to permits
under Article 11 or Article 12 to lease or rent residential property. The court interpreted the limit on registration
to be broadly applicable—not limited to housing code or building code enforcement. With that, the court affirmed
the trial court’s decision that the registration provisions were invalid under G.S. 160D-1207(c). The court struck
down the registration requirement and the provisions inextricably linked to the registration requirement, but
notably the court allowed the other provisions of the Wilmington ordinance to stand.

The analysis and discussion in the Court of Appeals’ opinion offers guidance and highlights questions for moving
forward with short-term rental regulations, IPR programs in general, and interpretation of Chapter 160D. This

blog is focused on short-term rental regulations.

Moving Forward with Short-Term Rental Regulations

No Rental Registration

The court plainly struck down the registration program of the Wilmington short-term rental ordinance as
preempted by G.S. 160D-1207(c). Moreover, the court struck down other “provisions of the Ordinance [that] are
so intertwined with the invalid registration requirement that they are likewise preempted by Section 160D-
1207(c).” These include the cap and distance requirements, proof of shared parking prior to registration, the
registration termination provisions, posting registration numbers in the rental unit, and the amortization of rentals
without a registration.

It is worth noting that G.S. 160D-1207 does allow for registration requirements for residential rental property n
very limited circumstances based on prior violations. That exception was not part of the Wilmington ordinance

nor at issue in the Schroeder case.

Regulations Unrelated to Registration Remain

The Court of Appeals did not strike down all regulations for short-term rentals. Rather, the court affirmed that
many of the Wilmington requirements are unaffected by preemption. The court quoted Fulton Corp. v. Faulkner,
345 N.C. 419, 422, 481 S.E.2d 8, 9 (1997), and gives effect to the ordinance’s own severance clause to allow non-

offending provisions to remain: “We will give effect to this [severance] clause to preserve any provisions that are
‘not so interrelated or mutually dependent’ on the invalid registration requirements that their enforcement ‘could
not be done without reference to the offending part.””

The court identified the following ordinance provisions as preserved (not preempted): Restricting whole-house
lodging to certain ionmg districts; parking requirements (one off-street space per bedroom); prohibition on
variances; operation limits and requirements (no large events, maintain nsurance, manage trash, no food prep in

bedrooms); posted safety information; and other use and safety requirements not preempted.
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Even some of the provisions stuck down in Schroeder might be authorized and enforceable without the
registration program to taint the provision. For example, the requirement to show proof of shared parking prior to
registration was struck down, but the general requirement for parking survives. Similarly, in this particular case
the court struck down amortization related to registration, but arguably an amortization provision related to
standard zoning enforcement (unrelated to registration) could survive. .

In general, local governments have authority to define land uses, set reasonable development standards and limits
on those land uses, and require some level of permitting for such land uses. The following sections consider the

breadth of authority for development regulations for short-term rentals in light of the Schroeder case.

Define Short Term Rental asa Land Use

Local zoning ordinances commonly define land uses and set restrictions on those uses. An ordinance might define
and limit several types of land uses that can occur in a residential structure, including single-family dwelling,
boarding house, bed-and-breakfast, duplex, and professional office, among others. The local government can
define those land uses and regulate where those land uses are permitted. .

The Schroeder case clearly affirms the local authority to add short-term rental to that list of land uses. The
Wilmington ordinance identified “whole-house lodging” as a land use and limited that land use to certain zoning

districts. The court explicitly upheld that regulation.

Apply Development Standards and Operational Limits

Local ordinances commonly set restrictions and limitations on development. These may include parking
requirements, solid waste management, occupancy limits, operational restrictions, and more. The Schroeder case
affirms several development standards of the Wilmington short-term rental ordinance, including parking

" requirements, limits on large events, trash management, insurance requirements, safety requirements, and other
development limits.-Under the general authority for development regulations and police power ordinances, similar

development standards may be applied to short-term rental uses as long as they are not tied to an impermissible

rental registration program.

Require Development Approvals for Short-Term Rentals

Based on the Schroeder case, a local government may not require a short-term rental operator to register with the
local government and the local government may not requife a permit or permission under the building code or
housing code to rent or lease property. But, may the local ordinance require the operator to obtain some other
development approval such as a zoning compliance permit for the land use? Short answer: Based on the case and
the statutory authority, an ordinance could require a zoning permit or similar development approval, but an

ordinance could not use a zoning permit in a way that amounts to a registration program.
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The court responded directly to the concern that this case might impact the scope of zoning or other permitting

authority. In Footnote 8 the court stated:

We do not interpret Sections 160A-424(c) or 160D-1207(c) as exempting rental properties from all
zoning or permitting requirements; as Plaintiffs conceded at oral argument, even their reading would not
preclude Wilmington from zoning or requiring Plaintiffs to obtain a building permit to construct an
addition to their property. Our reading does not prohibit these actions either and only limits “permit[s] . .

_under Article 11 or Article 12 . . . to lease or rent.” N.C. Gen. Stat. § 160D-1207(c)

(emphasis in court opinion).
Zoning compliance permits, special use permits, site plan approval, and other development approvals are
foundational to zoning administration and enforcement. If a property owner wants to convert a grand old
residence to a bed-and-breakfast, such a change of use likely triggers the need for development approvals and
other permits. Similarly, under most ordinances an owner of a residential structure must obtain certain
development approvals in order open a home daycare facility, operate a business out of the residence as a home
occupation, or rent rooms as a boarding house. Such ordinances commonly require a basic site plan, limit the

* number of outside employees, restrict parking, and impose other restrictions.
The authority for these permits is outlined in Chapter 160D. As required at G.S. 160D-403, “no person shall
commence or proceed with development without first securing any required development approval from the local
government . . . .” The term development approval is defined at G.S. 160D-102 to mean “[a]n administrative or
quasi-judicial approval made pursuant to this Chapter that is written and that is required prior to commencing
development or undertaking a specific activity, project, or development proposal. Development approvals
include, but are not limited to, zoning permits, site plan approvals, special use permits, variances, and certificates
of appropriateness” (emphasis added). For local government staff charged with administering development
regulations, the duties that may be assigned include “determining whether applications for development approvals
meet applicable standards as established by law ahd local ordinance” (G.S. 160D-402).
Based on the case language and the statutory authority, local governments may require an owner to obtain a
development approvzil such as a zoning compliance permit as a requirement of a short-term rental land use.
What is the line between a permissible zoning compliance permit and an impermissible registration requirement?
The court plainly drew a difference between a permit requirement and a registration requirement. The court
expressly rejected the argument made by the property owners that a bar on registration is a bar on any permitting

scheme. But the court also, in Footnote 9 of the case, left open the possibility that an ordinance could be struck

Copyright © 2009 to Present School of Government at the University of North Carolina.

https://oanons.sog.unc.edu/2022/04/short—term~renta|~regulations-after-schroeder/ 5/7



5/10/22, 8:26 AM Short-Term Rental Regulations after Schroeder - Coates’ Canons NC Local Government Law

htfﬁs:ﬁcanons.sc;g.unc.edu/zozzlol,/short—tenn—rental—regulaﬁcn's—after-schroeder/

down if a permit requirement was merely a registration requirement in disguise. Such an ordinance “would be
open to legal challenges asserting that the statute’s language should be applied to reach any “permit’ that is, in all
practical effect, a registration otherwise barred by the statute.”

The determination of permit vs. registration will be a fact-specific inquiry, dependent upon the details of the
particular ordinance and the paperwork requirements. In general, registration programs involve an owner or
operator submitting basic information about the rental property (such as property address, owner name, 24-hour
contact, etc.). Development approvals, on the other hand, commonly involve an application form with information
to confirm compliance with applicable standards.

The regularity of submitting paperwork (requiring an annual permit, for example) may be instructive, but is not
determinative as to whether it is a permit or registration. While most development approvals are focused on initial
construction and commencement of a land use, there are examples of land uses that must seek development
approvals more regularly. G.S. 160D-403(c) specifically allows that “[IJocal development regulations may
provide for development approvals of shorter duration for temporary land uses, special events, temporary signs,
and similar development.” Development ordinances commonly require seasonal land uses such as Christmas tree
lots and pumpkin sales to seek a zoning permit each year. Some ordinances require an annual zoning permit for
properties that host food trucks.

Arguably, a short-term rental ordinance could require operators to seek permits with some regularity, but as noted
by the court, if the permit is “in all practical effect, a registration otherwise barred by the statute,” then the

requirement is likely to be preempted.

Use Separation and Development Caps

The requirement that a land use must be a certain distance from other land uses is a fairly common requirement in
local development regulations. Under the applicable statutory rules, family care homes may be separated by up to
one-half mile. Ordinances commonly require that adult businesses must be separated from each other and from
schools and churches. Restrictions may limit how close bars can be to each other. Under local development
regulations certain industrial land uses must have a buffer from residential land uses.
This commonplace zoning regulation is rooted in the grant of power set forth at G.S. 160D-702: “a zoning
regulation may regulate and restrict . . . the location and use of buildings, structures, and land.”
Despite this context, the Court of Appeals struck down the Wilmington ordinance separation requirement.
Notably, though, the court struck the sepération requirement as “so intertwined with the invalid registration
requirement that [it is] likewise preempted by Section 160D-1207(c).” There is a good argument that a basic

~ separation requirement enforced through a standard zoning permit could stand even though the Wilmington

separation requirement (being dependent on the unauthorized registration program) was preempted.
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The general idea of a cap on a particular use is interesting. While it is not commonplace for a zoning ordinance to
set a percentage cap on a particular use directly, zoning establishes caps on development in many ways. Indeed,
zoning is all about caps—the basic zoning authority allows for regulating and limiting land uses. Certain zoning
districts allow residential uses (residential development is capped and limited to those districts), and other zoning
districts allow for industrial uses (industrial development is capped and limited to those districts). Density limits
set caps on the number of units in a development or in an area. Mixed-use standards may require a certain mix of
land uses, thereby capping some uses within the development. Moreover, the separation requirements discussed
above have a capping effect because the separation limits the locations where a particular use may be permitted.
A cap on a land use may also arise in another context: there can be a cap on the amount of a land use in a
particular development or building. Imagine a homeowner who operates a professional business out of a home
office. If the office use is secondary to the residential use it may be permitted as an accessory home occupation.
But, if the office use fills most or all of the residence—all bedrooms are converted to offices and the living room
is a conference room—then the building is no longer used principally as a residence. Different zoning rules and
permitting likely apply to the office land use. Similarly, consider a condominium high-rise building. If a few units
are occasionally rented as a short-term rental, that may not dramatically change the nature of the land use. But, if
all units are rented as short-term rentals, that building is effectively a hotel. Different zoning rules and permitting
likely apply.

The Wilmington ordinance included a general cap on the percentage of properties that may be used as short-term
rentals. The court struck down that cap along with the registration program. Going forward it is clear that an
ordinance may not impose a cap through a registration program. Arguably, a cap could be established and

enforced through conventional zoning requirements.

Conclusion

Based on state law and the Schroeder case, a local government may not impose a registration requirement on
short-term rental operators. Moreovet, regulations and standards that are inextricably linked to a registration
requirement may be struck down. But, local governments still have authority to regulate short-term rentals
through common development regulations and police power ordinances focused on public health and safety.
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BUILDING, ACCESSORY. A subordinate building on the same lot as the principal building, consisting of
walls or supporting members and a roof, the use of which is customarily incidental to the use of a
principal building on the same lot.

BUILDING, PRINCIPAL/MAIN. A building in which is conducted the principal or main use of the lot on
which it is located. Principal and main are synonymous here and in all other usage throughout the code.

BUILDING SETBACK LINE. A line parallel to the front property line in front of which no structure shall be
erected.

CHILD DAY CARE CENTERS AND NURSERIES. Child day care centers or nurseries shall comply with the
G.S. § 110, Article 7, which governs the licensing of day care facilities.

COMMERCIAL USE. Any use permitted by this chapter in a commercial district.
COMMERCIAL VEHICLE. A vehicle:

(1) With lettering or signage indicating use for commercial purposes; or
(2) In excess of % ton load capacity of a type customarily used for commercial purposes.

CONDITIONAL ZONING. A legislative zoning map amendment with site-specific conditions
incorporated into the zoning map amendment.

COUNTY. Craven County, North Carolina.

DIMENSIONAL NON-CONFORMITY. A non-conforming situation that occurs when the height, size, or
minimum floor space of a structure or the relationship between an existing building or buildings and
other buildings or lot lines does not conform to the regulations applicable to the district in which the
property is located.

DWELLING. A building or portion thereof designed, arranged or used for permanent living quarters for 1
or more families. The term DWELLING shall not be deemed to include a motel, hotel, tourist home or
any structures designed for transient residence.

DWELLING, MULTIPLE. A building, including an apartment house, or portion of 1 used or designed as a
residence for 3 or more families living independently of each other and doing their own cooking therein.

DWELLING, SINGLE-FAMILY. A building used or designated as a residence for a single family.

DWELLING, 2-FAMILY. A building or portion thereof used or designed as a residence for 2 families living
independently of each other and doing their own cooking therein.

ELEVATION. In relation to mean sea level, new construction shall have the minimum elevation no less
than 10.5 feet to the floor joist or no less than 11 feet to the lowest habitable floor, whichever is more
restrictive.

FAMILY. One or more persons occupying a single family dwelling unit, provided that, unless all members
are related by blood or marriage, no family shall contain more than 5 persons.

FRONT LOT LINE. The line of a lot contiguous with the street right-of-way.



47 | River Bend — Land Usage

STRUCTURE. Includes but not limited to a building, deck, swimming pool, bulkhead, dock, wall or fence,
storage shed, tennis court, gazebo, and satellite antenna, but excluding specifically satellite antennas
with dishes of 24 inches or less in diameter.

TIMBER HARVESTING. Timber Harvesting shall be defined as the cutting and removal of a quantity of
timber: (i) for delivery of merchantable timber to market, or (ii) pursuant to a practice that reduces tree
density and competition to concentrate growth on fewer, high-quality trees (sometimes referred to as
thinning); or (iii) otherwise resulting in the removal of more than twenty (20) regulated trees per acre.

Added 09/17/2007, Amended 04/16/2009

TOURIST HOME. A dwelling wherein rooms are rented to provide overnight accommodations for
transient guests.

TOWN. The Town of River Bend.
TOWN COUNCIL. The Town Council of the Town of River Bend.

WATERWAYS. The system of canals, ponds ( including private bodies of water) rivers or other natural or
manmade water features that stormwater drains to, through and from and that are expected to act as a
reservoir, conduit or collection point for storm water or areas classified as wet lands.

YARD.

(1) The space on the same lot with the main building between the main building and the front lot line(s)
(front yard), between the main building and the side lot line(s) (side yard), and between the main
building and the rear lot line (rear yard).



Essentials of Municipal Government

New Bern, NC

- Click here to sign up to receive g notification when reg/strat/on becomes available for this oﬁer/ng
| June9-10, 2022

Now that the campaign is
over, the governing begins!

HEREis the in-person agenda

The School of Government and its Center for Public Leadership
and Governance, in partnership with the North Carolina League
of Municipalities, are pleased to offer our biennial orientation
of newly-elected municipal officials with the Essentials of
Municipal Government. This course is specifically designed to
help newly-elected officials transition from campalgnmg to
governing.

On the campaign trail, you make speeches and shake hands,
you make commitments and promise good things for your
citizens. Upon election, you take an oath of office to uphold the
laws and Constitutions of our state and nation, and to serve your community as a member of the
governing board. Essentials of Municipal Government helps you learn what that means and how to

do it.

In this-course you will learn:
1. The basics of municipal government authority, finances, and functions.

2. Keys to governing body effectiveness and your role’as a member.

3. The legal boundaries of ethics and transparency.

4. The importance of developing positive relationships with your colleagues, staff, and external
partners and organizations that influence life in your communities.

5. Receive your required Ethics training

Participants will gain a deeper appreciation for the value of governing at the municipal level, and
for the importance of developing the skills and behaviors that lead to being an effective local
elected official. Incumbents are encouraged to attend; you will have the opportunity to complete
your required Ethics training and will also be able to contribute your valuable insights and

experiences to the program.



Updated on 5/10/2022
CURRENT APPOINTED BOARD/COMMISSION MEMBERS &

TERM EXPIRATION DATES
Original Reappointed Term
Appointment Date Expiration

PLANNING BOARD (PB)
2 year term - 1st Thursday Every Month

Council Member Liaison: Buddy Sheffield (alt Maurer)

Keith Boulware 7/18/2001 7/1/2021 6/30/2023
Kathleen Fleming 8/12/2021 8/12/2021 6/30/2023
Kelly Forrest (ETT)* 12/15/1999 9/4/2020 9/4/2022
Robert Kohn 1/29/2017 7/1/2019 6/30/2022
Kelly Latimer 11/15/2012 7/1/2021 6/30/2023
Egon Lippert (chair) 2/20/2014 7/1/2020 6/30/2022
Linda Cummings 8/12/2021 8/12/2021 6/30/2022

PARKS & RECREATION BOARD (P&R)
2 year term - 1st Wednesday

Council Member Liaison: Barbara Maurer (alt Leonard)

Mary Dwyer 2/21/2013 7/1/2020 6/30/2022
Janet Nawojski (chair) 11/16/2017 7/1/2021 6/30/2023
Lawrence Fischer 3/17/2022 3/17/2022 6/30/2023
Pat Lineback 8/20/2020 8/20/2020 6/30/2022
Vacant 6/30/2022
Ellen Serra 7/15/2021 7/15/2021 6/30/2022
Gloria Kelly 4/15/2021 7/1/2021 6/30/2023

COMMUNITY APPEARANCE COMMISSION (CAC)
2 year term - 3rd Wednesdav (Jan. March, May. June. Sept. Nov)
Council Member Liaison: Barbara Maurer (alt Leonard)

Brenda Hall (chair) 2/18/2021 2/18/2021 6/30/2022
Lona Farula 5/19/2011 7/1/2021 6/30/2023
Meg Williams 8/16/2018 10/14/2021 6/30/2022
Donna Perry 4/14/2022 4/14/2022 6/30/2023
Vacant 6/30/2022
Vacant 6/30/2022
Nancy Dell’Aria 7/1/2019 6/17/2021 6/30/2023

ENVIRONMENTAL/WATERWAYS ADVISORY BOARD (EWAB)
2 year term - 1st Monday Every Month

Council Member Liaison: Brian Leonard (alt Sheffield)

Patty Leonard 12/12/2019 7/1/2020 6/30/2022
R. Karl Lichty 10/15/2015 7/1/2021 6/30/2023
James Stevens (chair) 8/15/2007 7/1/2020 6/30/2022
Raymond Jaklitsch 1/18/2018 7/1/2020 6/30/2022
Jon Hall 6/18/2020 7/1/2021 6/30/2023
Mary Holihan 12/12/2019 7/1/2020 6/30/2022
Paige Ackiss 12/12/2019 7/1/2021 6/30/2023

AAN Newest Addition Alt = Alternate * Appointed by Craven County
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CURRENT APPOINTED BOARD/COMMISSION MEMBERS &

TERM EXPIRATION DATES
Original Reappointed Term
Appointment Date Expiration

BOARD OF ADJUSTMENT
3-Year Term (G.S. '160A-388)
Council Member Liaison: Buddy Sheffield

Chris Barta 6/18/2015 7/1/2021 6/30/2023
Kelly Forrest (ETJT)* 12/15/1999 8/31/2019 8/31/2022
Cinda Hill 4/21/2016 7/1/2019 6/30/2022
Patty Leonard 11/16/2017 7/1/2021 6/30/2023
Paige Ackiss 6/17/2021 7/1/2021 6/30/2022
Helmut Weisser 6/18/2015 7/1/2019 6/30/2022
ALT - Rick Fisher (ETJ)* 7/1/2016 7/1/2019 6/30/2022
ALT - Jon Hall (Town) 2/10/2022 2/10/2022 6/30/2023
AUDIT COMMITTEE

Effective 10/14/21 - comprised of people who hold various positions plus I resident

Chairman: Finance Officer - Irving Van Slyke 7/1/2021 6/30/2023
Deputy Finance Officer - Brian Leonard 7/1/2021 6/30/2023
Finance Director - Mandy Gilbert 7/1/2021 6/30/2023 -
Town Manager - Delane Jackson 7/1/2021 6/30/2023
Town Resident - Janet Westgate 6/17/2021 7/1/2021 6/30/2023

ANN Newest Addition Alt = Alternate * Appointed by Craven County
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RIVER BEND TOWN COUNCIL AGENDA
Regular Meeting
May 19, 2022
River Bend Town Hall
7:00 p.m.

Pledge: Sheffield

CALL TO ORDER (Mayor Kirkland Presiding)
RECOGNITION OF NEW RESIDENTS
ADDITIONS/DELETIONS TO AGENDA
ADDRESSES TO THE COUNCIL

PUBLIC HEARINGS

CONSENT AGENDA

All items listed under this section are considered routine by the Council and will be enacted by
one motion in the form listed below. There will be no separate discussion of these items. If
discussion is desired, that item will be removed from the Consent Agenda and will be considered
separately.

5 o & .=

A. Approve:
Minutes of the April 14, 2022 Work Session
Minutes of the April 21, 2022 Regular Council Meeting

7. TOWN MANAGER'’S REPORT - Delane Jackson

Activity Reports

A. Monthly Police Report by Chief Joll

B. Monthly Water Resources Report by Director of Public Works Mills
C. Monthly Work Order Report by Director of Public Works Mills

D. Monthly Zoning Report by Assistant Zoning Administrator McCollum

ADMINISTRATIVE REPORTS:

8. Parks & Recreation/CAC — Councilwoman Barbara Maurer
A. Parks and Rec Report
B. CAC Report
C. Organic Garden Report
D. Library Report

9. Finance — Councilman Irving Van Slyke, Jr.
A. Financial Report - Finance Director

10. Environment and Waterways — Councilman Brian Leonard
A. EWAB Report



River Bend Town Council Regular Meeting
May 19, 2022
Page 2 of 2
11. Planning Board — Councilman Buddy Sheffield
A. Planning Board Report

B. Board of Adjustment Report

12. Public Safety — Councilman Don Fogle
A. Community Watch
B. CERT

13. MAYOR’S REPORT - Mayor Kirkland
14. PUBLIC COMMENT

The public comment period is set aside for members of the public to offer comments to the Council.
It is the time for the Council to listen to the public. It is not a Question & Answer session between
the public and the Council or Staff. All comments will be directed to the Council. Each speaker may
speak for up to 3 minutes. A member of staff will serve as timekeeper. A sign-up sheet is posted
by the meeting room door and will be collected prior to the start of the Public Comment Period.
Speakers will be called on by the Mayor in the order that they signed up. In order to provide for the
maintenance of order and decorum, the Council has adopted a policy for this section of the meeting.
A copy of the policy is posted by the door for your review. Please follow the policy. If you
have a specific question for staff, you are encouraged to contact the Town Manager or
the appropriate Department Head at another time.

15. ADJOURNMENT



